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Class assignment
Elena Rey and Andrew Baker look at structuring litigation funding for class actions

L

itigation funding of class actions has surged in popularity in
recent years in the UK and Europe as investors search for an
uncorrelated asset class that is able to offer consistently high
yields, and is less susceptible to economic and political volatility.
Traditional group litigations for breaches of consumer rights are
now enriched by innovative class actions in the cryptocurrency space,
financial regulations as well as class actions against tech giants and
social networks for regulatory and GDPR breaches.
Given the increasing complexity of the underlying claims and
relevant funding arrangements, there are a number of structural issues
that need to be considered when funding a class action. Below, we have
highlighted and discussed a few of the most noteworthy.
1. Consumer Credit Regulations: Traditionally, funding has always
been extended to a claimant to ensure a contractual nexus with the
claimant and to allow for the deduction of the funder’s fee, as well as
other fees, from the damages awarded to the claimant.
In class actions, where claimants are often individuals, the relevance
of consumer credit regulations needs to be considered carefully, the
application of which depends on the nature of the funding arrangement.
Historically, litigation funding, as a non-recourse investment where
return is only paid in the event the litigation is won, has not been
considered a lending within the meaning of consumer credit rules.
There are various additional ways to structurally address the
consumer regulation risk. For example, funding can be provided to an
SPV (a legal entity, not an individual such that consumer rules cannot
apply), with such SPV representing the claimants and having authority
to bind the claimants and approve the funding (whether contractually
or through a power of attorney), and with the board of such SPV being
the claimants’ committee.
Another way to structure funding to class action claimants is through
a sale and purchase of receivables, where the claimants sell a portion of
receivables in their damages and the funder provides funds by buying
the receivables; and gets its return from the purchased receivables.
2. Funding law firms: Another emerging funding structure for class
actions is where funds are advanced directly to the claimants’ law firm.
This simple bilateral structure avoids the aforementioned regulatory
consumer issues, and the funding arrangement can be entered into
before the book build is finished, with the claimants’ committee
subsequently approving the financing. Such a structure can also have
the added benefit of allowing the funder a higher degree of control over
expenditure where a budget is pre-agreed with the law firm.
Despite the ostensibly simple nature of this structure, there are a few
important points to note:
(a) Direct contractual relationship with claimants: The lack of
any direct nexus between the funder and the claimants introduces
the risk that the funder is fully reliant on the law firm to ensure that
the conditional fee agreements (CFA), engagement letters and book
building documentation include appropriate wording to ensure that
the claimants acknowledge and agree to the funding arrangements
(including the deduction of the funder’s return from the damages
awarded to claimants), and authorise the claimants’ committee to
approve these. This risk can be mitigated further by the operation of a
trust which can be established under the funding documentation.
(b) Insolvency risk: Any funding to a law firm also needs to be
structured to effectively mitigate against the risk of the law firm’s
insolvency, and should set out the consequences of what happens if

the law firm goes insolvent. Regulatory aspects also interplay here,
with the SRA rules on transfer of clients and cases, in particular,
needing to be considered.
(c) Indebtedness restrictions: Many law firms that are involved
in pursuing consumer litigations will often be dependent on various
funders in respect of each of their ongoing class actions, and may
also have an umbrella corporate facility for working capital purposes.
Accordingly, depending on the structure of the law firm and the extent
of their existing funding, it may be necessary to due diligence their
existing financing and ensure there are no restrictions on the law firm’s
ability to obtain additional funding or grant security.
3. CFA: As mentioned above, various points need to be complied with
when drafting the CFAs for a class action, including the enforceability
of the funding arrangement and the ability of the law firm to deduct
relevant fees as quasi disbursements.
Another important point to note is that under SRA rules, the law
firm is not only under an obligation to provide details of the funding
arrangement, but it also has to set out the reasons as to why the
funding is in the best interests of the claimants.
This can be more straightforward in class actions, such as gas
emission claims, where all claimants are in a similar position with
respect to the estimated losses (correlated to the price of the vehicle)
and expected damages. However, in certain class actions centred on
regulatory breaches, this may be more sensitive, as the size of the
effected investment can vary significantly so that damages for some
claimants can add up to thousands of pounds - and for others, to
millions. Given this proportionality point and the traditional structure
of deducting a percentage from the overall damages of a claimant,
a more thorough analysis and appropriate wording in the CFA
letter may be necessary to set out the benefit of such funding (and a
corresponding large fee deducted from the awarded damages) for those
claimants with higher expected damages.
4. Security champerty: Security, which is an essential element in
leverage financing, is not always granted in the context of litigation
funding and, specifically, class action cases where the beneficiaries of
the funding are individual claimants. When taking security connected
to the underlying claims, such security should be structured as an
assignment of receivables rather than an assignment of the claims
themselves to avoid triggering champerty provisions.
5. Opt-in and opt-out: Another layer of complexity arises on opt-out
class actions, as appropriate measures need to be taken to represent
the class and arrange funding. Adjustments to the traditional opt-in
priority rankings in the waterfall may be necessary to reflect an optout litigation, and the payments mechanics may need to be amended
to reflect that the return can only be received by the funder and other
parties after reasonable time has passed for the claimants to claim their
damages.
Further, with more opt-out cases being brought against tech giants
and social networks in respect of image rights or GDPR breaches where
claimants are likely to include minors, another aspect to consider is
how to cater representation arrangements and documentation for child
claimants in class. Extra protections are needed to represent them
and, in particular, a ‘litigation friend’ should be carefully selected and
appointed.
6. Settlements in tech class actions: Consideration needs to be given
in class actions, specifically against tech companies and social networks,
where a conflict may arise between the interests of the claimants and the
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interests of a funder / other parties if part or all of the settlement is offered
in kind; such as in the form of iPhones or free subscription to services.
7. Book building competition: The ability to quickly build a book of
claimants is an important factor for succeeding in arranging the class
action and funding for it. One of the differentiating factors can not
only be the flat percentage of damages promised to the claimants upon
a successful outcome, but also the ability to improve it by structuring
tax payments or splitting the balance of the proceeds after all parties
(including the funder, the law firm and the insurers) have been paid
their investment and deferred / success fees.
8. Costs overrun or additional funding: It is helpful to set out in
detail at the outset the mechanics of what happens when costs overrun,
to avoid a situation where the funder’s return is no longer commercially
viable, the law firm may not be paid in full or the litigation stalls. This
is especially important in class actions where it may be difficult to
renegotiate the return (as would be more straightforward in a bilateral
litigation) as a certain percentage of damages is already promised to the
claimants under the CFAs.
9. Right to terminate the funding arrangement: Funders should
detail their rights to stop funding upon agreed circumstances in the
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funding documentation. For example, where the funded entity commits
a material breach, makes a misrepresentation, breaches relevant
reporting requirements or fails to assist in the proceedings, or in the
event of a material and detrimental change of circumstances. For class
actions, it may be helpful to include a termination event if the class has
not reached a certain number of claimants, or if the number of claimants
drops below a certain threshold or a significant number of claimants
registered during the book building process have not proven to have a
valid claim. In the event of such termination, it may be appropriate to
negotiate an obligation of the funded party to repay back part of the
funded amount.
The nature of class action claims continues to evolve to mirror
the changes in the wider economy, with an increased focus on tech
companies, privacy and data. Given the ever-changing nature of these
claims and relevant funding arrangements, it is vital that practitioners
keep abreast of regulatory developments and the key commercial points
to consider as they negotiate and navigate the terms of increasingly
sophisticated litigation funding documents and transaction structures.
Elena S. Rey is a partner and Andrew Baker is an associate, both in Brown
Rudnick’s special situations and litigation funding team
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