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Legal Corner

Time Management – Do As The Law Says,
Not As I Do

T

by Shlomo D. Katz, Counsel, Brown Rudnick LLP

he theme for this e-zine
issue is "Time Management – How do you enjoy
your family vacations and manage
busy season?" Ironically, I am writing
this on a family vacation, where 40
children and grand-children are
celebrating my in-laws’ 50th wedding
anniversary. I know you join me in
wishing them many more happy
years together.
Having failed to manage my own
time so that I would finish this article
earlier and could fully enjoy my
vacation, I’ll have to write about a
different topic. Let me tell you instead
about some new and not so new legal
requirements that affect how Federal
Government contractors manage their
employees’ time and, in particular,
how they compensate employees for
their time. Successful contractors
understand that these requirements
affect their profitability as well as their
eligibility to perform contracts, and
they factor the requirements into their
proposals. That means you should care
about them too.
In February of this year, President
Obama issued an Executive Order
requiring that no worker on a Federal
Government contract be paid less
than $10.10 per hour. This rule
has not taken effect yet; the U.S.
Department of Labor ("DOL") and
the Federal Acquisition Regulation
Council first must issue regulations
to implement it. However, once it is


effective, it obviously will impact the
prices that some contractors charge.
You may be thinking that this is
not relevant to you because all of
your proposals involve highly-paid
workers who already make far more
than $10.10 per hour. However, it
remains to be seen whether boosting
the wages of the lowest paid workers
will lead to wage inflation that affects
even highly-skilled, highly paid
information technology workers or
construction workers.
Even if that does not happen, IT
and construction workers, as well as
most other workers on Government
contracts, already have their wages
regulated by the Government. Construction workers are covered by a law

called the Davis-Bacon Act ("DBA"),
which became law in 1931. The DBA
applies to contractors and subcontractors performing on federally-funded
or -assisted contracts in excess of
$2,000 for the construction, alteration, or repair (including painting
and decorating) of public buildings or
public works. DBA-covered contractors and subcontractors must pay their
laborers and mechanics employed
under the contract no less than the
locally prevailing wages and fringe
benefits for corresponding work on
similar projects in the area. By law,
DOL determines such locally prevailing wage rates and publishes "wage
determinations" ("WDs") to let the
contracting officer and the contractors
know what the applicable wages
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The government
intends to include the
new minimum wage
requirements in every
contract or solicitation
for covered contracts
issued on or after
January 1, 2015.
and benefits are. A WD generally
covers a county or a few counties, and
sometimes an entire state. The wages
that are paid to local unionized workers play a significant factor in DOL’s
determination of what "prevailing"
wages are, but the actual WDs apply
whether you, the contractor, are
unionized or not. Contractors are
responsible for factoring these wages
and fringe benefits into their propos-

als; failure to do so will mean that you
perform at a loss.

three years. That’s a long time in
this business.

Similarly, a law called the
McNamara-O’Hara Service Contract
Act ("SCA") requires contractors and
subcontractors performing services on
prime contracts in excess of $2,500
to pay service employees in various
classes no less than the wage rates
and fringe benefits found prevailing
in the locality, or the rates (including
prospective increases) contained in
a predecessor contractor’s collective
bargaining agreement. For the SCA,
too, DOL issues WDs for a county,
a group of counties or an entire state.
Again, contractors are responsible
for factoring these wages and fringe
benefits into their proposals; failure
to do so will mean that you perform
at a loss. Worse yet, failure to adhere
to the SCA can result in a contractor being "debarred" (excluded)
from Government contracting for

Each of these laws, as well as others
that I have not mentioned, can impact
not only your price, but also your
technical proposal. For example, the
decision where to perform the work
(when that is a choice) or which labor
categories to propose may be a function of SCA requirements. Therefore,
it is a must for proposal professionals
to have at least some understanding of
what these laws require.
Shlomo D. Katz is Counsel in the Washington,
DC office of the international law firm of Brown
Rudnick LLP, a Corporate Sponsor of APMP-NCA.
Shlomo specializes in all aspects of Government
contracting and is a regular presenter at chapter
events. If you have any questions about the topic
of this article or other proposal or contracting
issues, please contact Shlomo at 202.536-1753
or skatz@brownrudnick.com.

Fun Fact...
When adjusted for inflation, John B
Rockefeller is the richest man in history
of the world with a net worth 10 times
more than Bill Gates.

www.biography.com
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