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Planning your Pipeline: Some Legal
Considerations
by Shlomo D. Katz, Counsel, Brown Rudnick LLP

H

ere are three
quasi-legal
questions you
should ask when looking
ahead to future bids:

is illegal. For example, some
courts are reluctant to enforce
employee non-compete agreements that are overly broad.

• First, do I have
the right to bid on
that procurement?

• Second, do I have the
right to stop my competitor from bidding?
• Third, how can I get
that contract without competition?
“Hold on!”, You’re saying.
“Do I have the right to bid
on that procurement?” It’s
a free country, isn’t it? Isn’t
full-and-open competition
the name of the game?
Yes, but there are a number of legal
considerations that could prevent
you from submitting a proposal. For
example, have you or any of your
key employees signed non-compete
agreements that might prohibit, or
effectively prevent, you from pursuing
certain work. Check prior teaming
agreements and subcontracts as well
as any confidentiality agreements
that you or your employees may
have executed as a condition of
getting access to another company’s
proprietary data while performing a
prior contract. This includes not only
agreements with team members, but
also those with un-related contractors
who gave you access to their data at
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the request of a mutual Government
client and had you sign a nondisclosure agreement.
If you are thinking of hiring a key
employee of a competitor or a key
government official connected with
the work, proceed cautiously, since
such new hires may be subject to
contractual or legal restrictions that
will make them useless to you. And,
whatever you do, tell the new hire
not to bring his previous employer’s
secrets with him.
“So I don’t have the right to bid?” I
didn’t say that. If you find any of the
above roadblocks before you, be cautious, but don’t despair. Your lawyer
may help you find a detour to your
destination, or may determine that
the restriction that is impeding you

Another potential impediment
to bidding on a new contract
may be Organizational
Conflicts of Interest (OCIs).
This is a complicated area that
could be the subject of several
articles or a roundtable, but
the key thing to remember is
that the Federal Acquisition
Regulation (FAR) expresses a
clear preference for mitigation
over exclusion. In plain English, a contracting officer must
give you a chance to explain
how you will avoid a potential
OCI before the contracting
officer blocks you from competing.
Such mitigation might include using
subcontractors or erecting firewalls
within your organization.
Finally, is the procurement likely to
be set-aside for a category of business
that you don’t fit into, for example,
small business, 8(a), etc.? There may
be steps you can take to challenge
a set-aside or, better yet, to stop
the work from being set aside in
the first place. Or, you may be able
to get around those restrictions by
teaming. But, beware the “ostensible
subcontractor” rule which is designed
to, and does, catch sham teaming arrangements that are a front for a large
business trying to get a small business
contract. This is particularly a concern
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when the incumbent won the prior
contract as a small business but now
has become a large business.

...whatever you do, tell
the new hire not to bring
his previous employer’s
secrets with him.
Fine, you’ve figured out that you do
have the right to bid. Now ask, “Do I
have the right to stop my competitor
from bidding?” Essentially, take all of
the questions above and turn them on
your competitors. If you have reason
to believe that your competitor should
be excluded, your options include
writing a letter to that competitor
reminding it of any applicable restric-
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tions, filing a protest, or threatening
or actually bringing an appropriate
lawsuit in state or federal court.
What about getting the contract
without competition? Of course
you know that there is a law—the
Competition in Contracting Act or
“CICA”—which requires competition
in most cases. But, there are exceptions. In addition to small business
and other set-asides which limit
competition, an agency may award
a sole source contract when there is
“only one responsible source.” One
such situation is where the source
submitted a qualifying unsolicited
proposal. Another scenario is where
the procurement is a follow-on
contract for the continued development or production of a major system

or highly specialized equipment and
it is likely that award to any other
source would result in substantial
duplication of cost to the Government
or unacceptable delays in fulfilling the
agency’s requirements. There are other
exceptions as well.
Finally, even if you can’t stop the
competition, you might be able
to corner the market—in a legal
way, of course. This takes years of
planning, though, so we’ll save it for
another time.
Shlomo D. Katz is Counsel in the Washington, DC office of the international law firm of Brown Rudnick LLP,
a Corporate Sponsor of APMP-NCA, specializing in all
aspects of Government contracting. If you have any
questions about these or other proposal or contracting issues, please contact Shlomo at 202.536-1753 or
skatz@brownrudnick.com.
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